STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

FRED AND JULI E BRAI D
Petitioners,

VS. Case No. 99-0501

JAVES AND CAROL ROSASCO, and

DEPARTMENT OF ENVI RONMENTAL

PROTECTI ON,

Respondent s.
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RECOMMVENDED CORDER

Pursuant to notice, the Division of Adm nistrative Hearings,
by its duly-designated adm nistrative |aw judge, Mary C ark, held
a formal hearing in the above-styled case on May 19, 1999, in
Viera, Florida.

APPEARANCES

For Petitioners: Fred Braid, pro se
4720 Hi ghway AlA
Mel bourne Beach, Florida 32951

For Respondents Janes and Carol Rosasco:
Janmes Rosasco, pro se
4680 H ghway AlA
Mel bour ne Beach, Florida 32951
For Respondent Departnent of Environnental Protection:
Thomas |. Mayton, Jr., Esquire

3900 Commonweal th Boul evard
Tal | ahassee, Florida 32399-3000



STATEMENT OF THE | SSUE

The issue for disposition in this case is whether the
Respondents, Janes and Carol Rosasco, qualify for a Noticed
General Permt pursuant to Rule 62-341.427, Florida
Adm ni strative Code, and a Consent to Use pursuant to
Rul e 18-21.005, Florida Adm nistrative Code, for a single-famly
dock, on the Indian R ver in Brevard County, Florida.

PRELI M NARY STATEMENT

On Novenber 23, 1998, the Rosascos gave notice to the
Department of Environnmental Protection (DEP) of their intent to
use a Notice General Permt (NGP) under Rule 62-341.427, Florida
Adm ni strative Code, and requested authorization fromthe Board
of Trustees of the Internal I|nprovenent Trust Fund (Trustees),

t hrough DEP, to use soverei gn subnmerged | ands pursuant to Rule
18-21. 005, Florida Adm nistrative Code, to renove an existing
200-f oot dock and construct a 325-foot single famly dock with a
10 by 16-foot termnal platformin the Indian River within an
aquatic preserve.

On Decenber 23, 1998, DEP provided a notice of general
permt to the Rosascos stating that the project net the
requi renments for an NGP and the consent of use.

On January 20, 1999, adjoining property owners, Fred and
Julie Braid timely filed their petition challenging the DEP s

deci sion on the Rosasco project. The case was then transferred



to the Division of Admi nistrative Hearings for conduct of an
evi denti ary heari ng.

The Rosascos nodified the proposed project on March 31,

1999, in an attenpt to acconmodate riparian rights concerns of
the Braids. This revised proposal was the subject of the
evidentiary hearing conducted as descri bed above.

Janmes Rosasco testified and presented ei ght Exhibits, marked
and received in evidence as Rosasco Exhibits nunbered 1-8. DEP
presented the testinony of Brian Poole. Fred Braid testified and
presented two Exhibits. Braid Exhibit nunbered 1, a survey, was
received in evidence over objection; Braid Exhibit nunbered 2,
agency "qgui delines" was marked for identification only and was
rej ect ed.

The transcript was not prepared. The parties submtted
Proposed Recommended Orders on May 28 and June 1, 1999. These
have been considered with all the evidence of record in the
preparation of this recommendation to the agency.

FI NDI NGS OF FACT

1. The Rosascos (Janmes and Carol) own a parcel of real
property on the Indian River at 4680 H ghway Al A in Ml bourne
Beach, Brevard County, Florida (4680). The shoreline on the west
of the Rosasco's property is nore than 65 |linear feet.

2. The parcel just south of the Rosasco's property is at
4690 H ghway Al A (4690). It was recently owned by a subsidiary

of Disney and was used as an executive retreat.



3. There is an existing dock at 4680, approxinmately 200
feet long, close to the upland boundary of 4680 and 4690, but
ext endi ng sout hwest. The prior owner of 4680 and the Di sney
subsidiary had an agreenent that allowed both to use and maintain
t he dock. The agreenent was not renewed when the Rosascos
pur chased 4680. The Rosascos immedi ately nmade plans for a
repl acenent dock and submtted the application that is the
subj ect of this proceeding.

4. Fred and Julie Braid own the parcel just south of 4690,
at 4720 Hi ghway Al A (4720). They have an approxi mate 280-f oot
| ong dock which runs straight west fromtheir shoreline.

5. In Qctober 1998, Disney Realty, Inc., advertised 4690
for sale by bids. In Decenber 1998, the Braids purchased the
4690 parcel with know edge of ownership and configuration of the
exi sting dock at 4680.

6. After DEP issued its intent to grant their Noticed
General Permt and Consent of Use for the Rosasco's 325-f oot
repl acenent dock. The Braids challenged the decision in January
1999.

7. The Braids' two parcels and Rosasco's property are in a
shal | ow cove area of the Indian River. Long docks are necessary
there to provide boat access and to avoi d seagrasses that are
cl ose to shore.

8. The Braids are primarily concerned that if the Rosascos

are allowed to construct their replacenent dock there will be no



roomfor the Braids to place a dock on their new y-acquired 4690
par cel

9. The Braids' Petition for Adm nistrative Hearing and
chall enge to DEP's intended action is in letter formand raises
f our basic concerns:

a. the proximty of the proposed dock to 4690;

b. whether the proposed dock woul d preclude the Braids
pl aci ng their own dock on 4690;

c. possible damage to seagrasses; and

d. problens wth navigation.

10. In order to address the Braids' concerns, the Rosascos
nodi fied their application on March 31, 1999. The revised
proposal increases the length of the dock from 325 feet to 500
feet and situates the dock to run north of the existing dock and
parallel to that dock (which will be renoved). The revised
proposal has the new dock termnal starting 25 feet north of the
property line and purported riparian line. The revised proposal
woul d result in a mninmmof 50 feet clearance between the new
dock and the termnal platformof the Braids' existing dock at
4720.

11. The nodification did not satisfy the Braids. At the
hearing M. Braid used strips of paper on a drawing to show
hypot heti cal convergi ng of the proposed Rosasco dock and anot her
| ong dock extending fromthe center line of his shore frontage at

4690 where M. Braid would like to build.



12. DEP staff have reviewed a signed and seal ed survey
submtted by the Rosascos which purports to show that both the
original proposal and the revised dock proposal will place the
new dock at |east 25 feet fromthe riparian rights |ine between
t he Rosasco's property and the Braids' 4690 parcel

13. The riparian line drawn on the Rosasco's survey is
configured in the same manner as a riparian line reflected on a
survey submtted by the Braids when they sought approval for
their now existing dock at 4720. That is, the surveyor sinply
extended the upland property line straight into the Indian River.

14. At hearing, the Braids submtted a survey of 4690 into
evidence; this one angled the northern riparian line (line
bet ween 4690 and 4680) to run parallel to the southern riparian
line (line between 4690 and 4720).

15. There are obviously various neans of drawi ng riparian
lines, and those lines are particularly conplicated in a cove
where the shore is curved. Wthout the testinony of any of the
surveyors it is inpossible to determne their respective bases
for the conflicting depictions.

16. Neither the admnistrative | aw judge nor the DEP has
any authority to determne riparian rights lines, as this a
uni quely judicial function of a circuit court.

17. In reviewing applications for dock permts, DEP does
not require a circuit court order determning a riparian rights

line as that would be inpractical and cost-prohibitive. Instead,



DEP accepts a signed, sealed, survey depicting a reasonabl e
suggestion of the riparian rights line. This was the process
when the Braids nmade application for their dock in 1996, and was
t he process when DEP reviewed the Rosasco's application in 1998.

18. The survey submtted by the Rosascos indicates that the
dock proposal, and March 1999 revi sed dock proposal both situate
t he repl acenent dock at |east 25 feet fromthe purported riparian
rights line. DEP reasonably relied on that survey.

19. Brian Poole, a fornmer DEP Environnental Specialist Il
with 25 years experience wth the agency, reviewed the Rosascos
first and revised dock proposals. His |lengthy experience
i ncl udes processing and reviewi ng dock applications in this area
of Brevard County and he is very famliar with seagrass habitat,
dock placenent, and navigation issues.

20. According to Brian Poole, and based on the surveys and
aeri al phot ographs, the Rosascos' revised proposal would not
preclude the Braids' building a dock on their 4690 parcel. It
coul d be configured, even zig-zagged, between the Braids
exi sting dock, and the Rosasco's proposed dock. The Rosasco's
proposed dock would afford nore roomthan the Rosasco's existing
dock which is closer to the 4690 parcel

21. M. Braid testified that sone boaters in the |Indian
Ri ver travel close to the existing docks at 4680 and 4720 and
that the | onger dock proposed by the Rosascos w Il inpede

navi gati on.



22. The Indian River is approximtely 8000 feet wide at the
project site and the Intracoastal Waterway, which is the main
navi gati onal channel of the Indian River, is approxinately one
mle west of the project site. The proposed 500-foot dock wll
not conme near the Intracoastal Waterway or other navigational
channel .

23. There is already at | east one other 500-foot dock in
the vicinity of the Rosasco's and Braids' docks. There are
several other shorter docks in the area. Because the water is
shal | ow, any boaters close to the shore or using the existing
docks will have to navigate carefully at idle speed and the docks
wi |l not inpede their navigation.

24. At the hearing the Braids conceded that seagrasses were
not an issue. This is confirmed by Brian Pool e whose experience
and know edge of the area confirmthat there are no seagrass beds
or other subnerged aquatic vegetation at the termnal platformor
nmoori ng area of the original proposed dock or the revised
proposed dock. Seagrasses al so do not appear in the aerial
phot ogr aphs beyond 300-feet from shore as poor |ight penetration
inhibits their grow h.

CONCLUSI ONS OF LAW

25. The Division of Adm nistrative Hearings has
jurisdiction in this proceedi ng pursuant to Sections 120.569 and

120.57(1), Florida Statutes.



26. DEP has regulatory jurisdiction over the Rosasco's
proposed dock pursuant to Part |V of Chapter 373, Florida
Statutes. DEP also has jurisdiction to authorize the use of
certain state-owned soverei gn subnerged | ands, including the
subnerged | and at issue here, under Chapters 253 and 258, Florida
St at ut es.

27. The Rosascos, as applicants, have the burden of proving

that they qualify for the NGP and consent of use. Departnent of

Transportation v. J.WC. Co., Inc., 396 So. 2d 778 (Fla. 1st DCA

1981). The burden is one of "reasonabl e assurance" that certain
regul atory requirenents are net.

28. The general permt process differs fromthe regul ar
permt application process.

Unli ke other types of permts, general

perm ts--including noticed general

envi ronnental resource permts--are not
"issued." General permts are established by
rule adoption and the rule, itself, is the
general permt. A general permt rule

aut hori zes persons to undertake an activity
if: (a) the activity comes wthin the
limting paraneters and applicable specific
and general conditions of the rule
establishing the general permt; (b) the
person submts a notice of intent to conduct
activities under the authorization of the
general permt rule thirty days prior to
conducting such activities; and (c) the
Depart ment does not informthe person within
thirty days after receipt of a sufficiently
conplete notice that the activity does not
come within the scope of the general permt
rule and thus may not be conducted w thout a
regular permt. See Fla. Admn. Code. R 62-
341.201(1); Fla. Admin. Code R 62-341-
215(2); Fla. Admin. Code R 62-343.090(1).



Castoro V.

Pal ner, DOAH No. 96-0736/95-5879, Fi nal

O der

DEP 10/ 15/ 98.

29.

Rul e 62-341.427, Florida Adm nistrative Code,

establishes a general permt for certain piers and other

associ ated structures:

62-341. 427 CGeneral Permt for Certain Piers
and Associ ated Structures.

(1) A general permt is hereby granted to
any person to construct, extend, or renove
pi ers and associ ated structures as descri bed
bel ow.

(a) single-famly piers, along with boat
lifts, boat houses, termnal platfornms, and
gazebos attached to the pier, where these
structures:

1. do not acconmpdate the nooring of nore
than two water craft;

2. do not, together with existing
structures, exceed a total area of 2,000
square feet; and

3. have a mninmumdepth of two feet bel ow
the mean | ow water |evel for tidal waters and
two feet bel ow the nmean annual | ow water

| evel for non-tidal waters for all areas

desi gned for boat nooring and navi gati onal
access; and

(b) public fishing piers that do not exceed
a total area of 2,000 square feet provided
the structure is designed and built to

di scourage boat nooring by elevating the
fishing pier to a m nimum hei ght of five feet
above nmean high water or ordinary high water
surrounding the pier with handrails, and
installing and nmai ntaining signs that state
"No Boat Mooring Allowed."

(2) This general permt shall be subject to
the foll ow ng specific conditions:

10



(a) construction or extension of the boat
house, boat shelter, boat lift, gazebo, or
termnal platfornms, shall not occur over
subner ged grassbeds, coral communities or
wetl ands. In addition, the boat nooring

| ocation shall not be over subnerged
grassbeds, coral communities or wetl ands.
However, the access wal kway portion of the
pier may traverse these resources provided it
is elevated a m ninum of five feet above nean
hi gh water or ordinary high water, contains
handrails that are maintained in such a
manner as to prevent use of the access

wal kways for boat nooring or access, and does
not exceed a width of six feet, or a width of
four feet in Aquatic Preserves;

(b) there shall be no wet bars, or |iving
guarters over wetlands or other surface
waters or on the pier, and no structure
aut hori zed by this general permt shall be
encl osed by walls or doors;

(c) the structure and its use shall not
significantly inpede navigability in the
wat er body;

(d) there shall be no dredging or filling
associated wth construction of the
structures authorized herein, other than that
required for installation of the actual
pilings for the pier, boat lift, boat

shel ter, gazebo, or term nal platform

(e) there shall be no fish cleaning
facilities, boat repair facilities or

equi pnent, or fueling facilities on the
structures authorized by this general permt.
In addition, no overboard di scharges of
trash, human or ani mal waste, or fuel shal
occur fromany structures authorized by this
general permt; and

(f) this general permt shall not authorize
the construction of nore than one pier per
parcel of land or individual lot. For the
purposes of this general permt, multi-famly
living conpl exes shall be treated as one
parcel of property regardl ess of the | egal

11



di vi sion of ownership or control of the
associ ated property.

30. The Rosasco's proposed dock, as revised, nust neet the
conditions of Rule 62-341.427, Florida Adm nistrative Code, and
t hey have provided reasonabl e assurance that they do neet the two
criteria at issue here: protection of grassbeds and no
significant inpedinment to navigability.

31. Rule 18-21.005, Florida Adm nistrative Code, describes
the different types of proprietary authorizations (consent of
use, | ease, easenent, use agreenent, special event authorization,
or other form of approval) that are required, based upon the size
and scope of the proposed project. This rule, anong other
thi ngs, sets certain conditions under which an applicant is
granted a consent of use by the Board of Trustees of the Internal
| nprovenent Trust Fund. A consent of use allows the applicant to
use sovereign subnmerged | and without applying for a | ease,
easenent, or other approval. An applicant nay, as one option,
rely upon a consent of use for "a single dock or access channel
which is no nore than the m ninum size and | ength necessary to
provi de reasonabl e access to navigable water." Rule 18-
21.005(1)(a)l, Florida Adm nistrative Code. To obtain a consent
of use under Rule 18-21.005, an applicant nust neet, anong other
things, the requirenents of Rule 18-21.004, Florida
Adm ni strati ve Code.

32. Riparian rights are addressed in Rule 18-21. 004,

Fl ori da Adm ni strati ve Code:

12



(3) Riparian R ghts

(a) None of the provisions of this rule
shall be inplenented in a manner that would
unreasonably infringe upon the traditional,
common | aw riparian rights of upland property
owners adjacent to sovereignty | ands.

(b) Applications for activities on
sovereignty |lands riparian to uplands can
only be made by and approved for the upland
riparian owner, their legally authorized
agent, or persons with sufficient title
interest in uplands for the intended purpose.

(c) Al structures and other activities nust
be within the riparian rights area of the
appl i cant and nust be designed in a manner
that will not restrict or otherw se infringe
upon the riparian rights of adjacent upland
riparian owners.

(d) Al structures and other activities nust

be set back a m ninum of 25 feet fromthe

applicant's riparian rights line. Marginal

docks may be set back only 10 feet.

There shall be no exceptions to the setbacks

unl ess the applicant's shoreline frontage is

| ess than 65 feet or a sworn affidavit of no

objection is obtained fromthe affected

adj acent upl and riparian owner, or the

proposed structure is a subaqueous utility

I'ine.

33. The facts in this case establish that there is a

di spute between the Rosascos and the Braids regardi ng whether the
proposed dock neets the 25-foot set-back requirenent. This
di spute cannot be resolved in this proceeding. The local circuit
court has exclusive original jurisdiction in all actions involved
the title and boundaries of real property. Section 26.012(2)(9),
Florida Statutes. The determ nation of rights of parties to a

ri pari an boundary dispute is a matter subject to judicial, not

13



admnistrative, resolution. Buckley v. Dept. of Health and

Rehabilitative Services, 516 So. 2d 1008, 1009 (Fla. 1st DCA

1987).

34. The DEP's practice of requiring only sone reasonabl e
surveyor's depiction of the property line is practical and within
t he agency's exercise of discretion. 1In this case the Rosascos
did present a survey showi ng that their dock would conply with
the setback requirenent. The Braids' survey submtted to support
a general permt for their dock established riparian lines in a
manner simlar to that used by the Rosasco's surveyor. A third
survey submtted by the Braids at hearing presents a conflicting
line between 4680 and 4690.

35. In at least two prior reported cases, DEP has addressed
t he absence of a clear showing of riparian rights by requiring
the follow ng standard conditions to the consent of use:

2. Gantee agrees that all title and
interest to all lands |ying bel owthe

hi storical mean high water line are vested in
t he board, and shall nake no claimof title

or interest in said |ands by reason of the
occupancy or use thereof.

* * %

5. Grantee agrees to indemity, defend and
hold harm ess the Board and the state of
Florida fromall clains, actions, |lawsuits
and demands arising out of this consent.

* * %

12. In the event that any part of the
structure(s) consented to herein is

determ ned by a final adjudication issued by
a court of conpetent jurisdiction to encroach

14



on or interfere with adjacent riparian
rights, Grantee agrees to either obtain
written consent for the offending structure
fromthe affected riparian owner or to renove
the interference or encroachnment within 60
days fromthe date of the adjudication
Failure to conply shall constitute a materi al
breach of this consent and shall be grounds
for its imrediate term nation

Rood v. Hecht, DOAH Case No. 98-3879 (DEP Final Order

entered 4/15/99); Hagerman v. DEP, DOAH Case Nos.

95- 0158/ 95- 0955 (DEP Final Order entered 8/21/95).

36. The Rosascos have provi ded reasonabl e assurance that
their revised proposed dock and its use, with the addition of the
above-quoted conditions 2, 5 and 12 to the consent of use,
conplies with Rule 18-21.004(3), Florida Adm nistrative Code.

RECOMVENDATI ON

Based on all of the foregoing, it is hereby, RECOVMENDED

A. The petition challenging the propriety of the general
permt for Rosascos' related proposed dock and the rel ated
consent of use of sovereign subnerged | ands be DEN ED

B. The Rosascos' single-famly dock project as revised in
the March 31, 1999, nodification be authorized pursuant to the
appl i cabl e general permt rules, provided that the revised dock
does not exceed a total area of 2,000 square feet, subject to
design criteria limtations and other conditions.

C. The Rosascos's application for consent of use of
soverei gn subnerged | ands be GRANTED, subject to the general

consent conditions quoted above and those i nposed by rule.

15



DONE AND ENTERED t his 1st day of July,

Leon County, Florida.

1999, in Tall ahassee,

MARY CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee,
(850) 488-9675

Florida 32399-3060

SUNCOM 278-9675

Fax Filing (850) 921-6847
wwv, doah. state. fl.us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 1st day of July, 1999.

COPI ES FURNI SHED

Fred and Julie Braid
4720 H ghway Al A
Mel bour ne Beach, Florida 32951

Janes and Carol Rosasco
4680 Sout h Hi ghway Al A
Mel bour ne Beach, Florida 32951

Thomas |. Mayton, Jr., Esquire
Departnent of Environnental Protection
3900 Commonweal t h Boul evard

Mai | Station 35

Tal | ahassee, Florida 32399-3000

Kat hy Carter, Agency derk

Departnent of Environnental Protection
O fice of General Counse

3900 Commonweal t h Boul evard, M S. 35
Tal | ahassee, Florida 32399-3000

F. Perry Odom General Counse
Departnent of Environnental Protection
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

16



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions
within 15 days fromthe date of this Recommended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the final order in this case.
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